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STATEMENT OF KIND OF CASE 
Plaintiff filed an action against defendant asserting 
several claims for sums due for loans, rental of equipment, 
labor and services, and storage charges. Defendant filed a 
Counterclaim for sums due for hauling, storage charges, labor 
and services and materials. 
DISPOSITION IN LOWER COURT 
The Court granted plaintiff's Motion for Summary Judgment 
against the defendant upon the basis that defendant had failed to 
answer Requests for Admissions and Interrogatories timely under 
the Utah Rules of Civil Procedure. Plaintiff was awarded judgment 
against defendant in the total sum of $1,723.60, together with 
costs. 
The lower court granted defendant's Motion for Default 
Judgment against the plaintiff for failure of the plaintiff to 
reply to the Counterclaim of defendant timely. Defendant was awarded 
a judgment in the sum of $930.30, as an offset against the 
judgment awarded to plaintiff. 
RELIEF SOUGHT ON APPEAL 
Affirmance of the rulings of the trial court and the 
judgment of the trial court against both plaintiff-appellant and 
defendant-respondent. In the alternative, reversal of the judgment 
of the trial court, granting appellant's Motion for Summary Judgment 
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against defendant-respondent. 
STATEMENT OF FACTS 
Plaintiff-appellant is the owner and operator of a tree 
service and landscaping business. Defendant-respondent is a 
contractor and operates an excavation business. The appellant 
will be referred to as plaintiff and the respondent as defenda 
in that they appear as the same on appeal. Prior to the 
suit which is the subject of this appeal, the plaintiff and de: 
were good friends and assisted each other in their respective 
businesses by exchanging labor and services on a reciprocating 
basis without expecting compensation. The friendship and 
harmonious business relationship between thern came to an abruF 
e~.. ·~ ~te plaintiff's wife divorced him and thereafter marr 
the defendant. Plaintiff then brought suit against defendant 
asserting various claims for sums due arising out of their pas· 
business relationships, which claims were for amounts as far 
back as June 1, 1972 (R. 2-5). Defendant filed his answer to 
plaintiff's Complaint, reserving the right to file a Countercl 
after he had opportunity to research his business records for 
offsetting claims (R. 29-30) , which was never objected to by H 
plaintiff at any time prior to his appeal. Plaintiff served 
Interrogatories and Requests for Admissions on the defendant a 
or about March 22, 1977 (R. 11-13, 16-17); which Request for 
Admissions and Interrogatories were subsequently answered on a 
about May 27, 1977, more than thirty (30) days after the same 
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were served. (R. 23-26, 27-28). 
A Pre-trial Settlement Conference was held pursuant to 
notice on February 15, 1978, before James S. Sawaya, District 
Judge. Plaintiff did not object to the untimely filing of the 
Answers to Interrogatories and Admissions or to the filing of 
the Counterclaim by defendant at this pre-trial conference 
(R. 37). Plaintiff filed a Motion for Summary Judgment on or 
about March 3, 1978, and requested hearing thereon on April 10, 
1978 (R.40-41). The matter was co~tinued by stipulation of 
counsel and pursuant to Order of David K. Winder, District Judge, 
to May 9, 1978, the time set for trial of the action (R. 44-45). 
A second Pre-trial Settlement Conference was held on May 2, 1978, 
before James S. Sawaya, District Judge. Plaintiff did not register 
an objection to the filing of defendant's Counterclaim at this 
hearing (R.46). The matter came on for trial as scheduled, before 
the Honorable Stewart !1. Hanson, Jr. Before trial, counsel met 
in chambers with the Judge in a pre-trial conference, during which 
the motion of plaintiff for summary judgment and the motion of 
the defendant for default judgment on his counterclaim were dis-
cussed. Contrary to the statements of counsel for plaintiff, 
counsel for defendant became aware of the fact that plaintiff 
had not filed a reply to the Counterclaim at the second Pre-trial 
Settlement Conference on May 2, 1978. It was counsel for plaintiff 
who discovered the evening before trial, that he had not filed an 
approp~iate reply to the Counterclaim of defendant. The Court 
yranted plaintiff's Motion for Summary Judgment based upon the 
-3-
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defendant's failure to file his answers to the Request for 
Admissions timely, although the Admissions had been answered by 
the defendant and were on file with the Court for a period in 
excess of nine (9) months prior to the filing of the Motion fm 
Summary Judgment. 
The trial court, in exercise of its discretionary powers, 
granted defendant's request for judgment against plaintiff on i 
counterclaim for failure of plaintiff to file a timely reply to 
the Counterclaim of the defendant. Trial of the remaining issu 
was held and the Court entered its appropriate Findings of Fact 
and Conclusions of Law, and rendered a judgment in accordance 
therewith (R. 51-54; 63-68). The granting of plaintiff's Motic 
for Summary Judgment and the judgment against the plaintiff on 
defendant's Counterclaim, and the other findings and rulings of 
t~e C0urt resulted in a net judgment to the plaintiff, against 
defendant in the sum of $793.30. 
Plaintiff filed a Reply to the Counterclaim the day aft€ 
the trial and ruling of the Court (R. 49, 50). Plaintiff filec 
a Motion to Set Aside the Judgment rendered by the Court agains 
plaintiff (R. 55-58). Plaintiff's Motion to Set Aside the 
Judgment was argued to the Court on June 15, 1978, and was den! 
(R.73). Plaintiff has appealed the granting of the judgment to 
defendant on defendant's Counterclaim, and the defendant has 
appealed the granting of the Summary Judgment to plaintiff agai 
defendant. 
-4-
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ARGUMENT 
POINT I 
THE GRANTING OF JUDGMENT AGAINST PLAINTIFF ON 
DEFENDANT'S COUNTERCLAIM, AND DENIAL OF APPELLAN'l' 'S 
MOTION TO SET ASIDE DEFAULT WAS PROPER. 
The granting or the denial of Motion to Set Aside a 
Default Judgment is clearly within the discretionary powers of 
the trial court and generally, the Supreme Court will not 
substitute its discretion for that of the trial Court. 
Warren v. Dixon Ranch Co., 123 U. 416, 260 P.2d 741. Plaintiff 
has never objected to the flling of the Counterclaim, specifically 
reserved to be filed in the Answer of defendant, although plaintiff 
had many opportunities to do so. Further, plaintiff did not, 
at any time during the proceedings in the lo•.'er Court, raise the 
issue as to whether or not the Counterclaim was properly filed 
under the provisions of Rule 13 of the Utah Rules of Civil 
Procedure. Plaintiff raises this issue for the first time on 
appeal and should not be considered by this Court. (State By and 
Through Road Commission v. Larkin, 27 U.2d 295, 495 P.2d 817; 
Riter v. Cayias, 19 U.2d 358, 431 P.2d 788). 
The Motion to Set Aside the Judgment on defendant's Counterclaim 
was properly denied by the trial court where appellant had ample 
notice and knowledge of the filing of the Counterclaim and took 
no steps to file a reply thereto. Appellant failed to convince 
the trial court, as required by law, that the non-filing of a 
Reply to the Counterclaim was due to inadvertence or excusable 
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neglect. Pacer Sport & Cycle, Inc. v. Meyers, 534 P.2d 616. 
The principal purpose of pleading is to frame and present 
issues to be tried. Tune v. J. P. O'Neil Construction, 40 U. i 
121 p. 10. The allegations of defendant's Counterclaim were ru 
responded to and were deemed admitted under the provisions of 
Rule 8(d) of the Utah Rules of Civil Procedure, making trial ol 
these issues unnecessary. The cited rule reads as follows: 
(d) Effect of Failure to Deny. Averments 
in a pleading to which a responsive pleading is 
required, other than those as to the amount of 
damage, are admitted when not denied in the 
responsive pleading. 
In the case of Murdock vs. Blake, 26 U.2d 22, 484 P.2d D 
this Court held that allegations in a counterclaim not respon& 
to are deemed admitted. As a general rule of law, a reply must 
filed ~c ~ .ounterclaim or the allegations thereof are taken ili 
true, and the defendant is entitled to a judgment accordingly. 
Harman vs. Yeager, 103 U. 208, 134 P.2d 695. 
The filing of a pleading out of time is clearly within 
the discretionary powers of the Court and is not reversable 
error in the absence of prejudice. Taylor vs. Los Angeles and 
Salt Lake Railroad Company, 61 U. 524, 216 P. 239. Permission 
to file a Reply to the Counterclaim at the time of the trial Wi 
in the sound discretion of the trial court. Sharp vs. Caakis 
Gianulukis, 63 U. 249, 225 P. 337. 
The granting of judgment on defendant's counterclaim and 
the denial of the appellant's motion to set aside that judgmen 
constituted the proper exercise of discretionary powers of the 
-6-
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lower Court under all the circumstances present. The judgment 
of the lower court should be affirmed. 
POINT II 
ISSUE RAISED FOR THE FIRST TIME ON APPEAL 
SHOULD NOT BE CONSIDERED. 
Plaintiff has attempted to raise for the first time on 
appeal, the issue as to whether defendant's Counterclaim was 
filed properly. The law in Utah as well as the overwhelming 
majority of states is that a point may not be raised for the first 
time on appeal. (Tygesen vs. Magna Water Co., 13 U.2d 375, P.2d 456) 
Matters neither raised in the pleadings nor put in issue at the 
trial cannot be considered for the first time on appeal. (In Re 
Ekker's Estate, 19 U.2d 414, 432 P.2d 45, and cases cited in 
Point I) Plaintiff has never objected to the filing of defendant's 
Counterclaim. Plaintiff attempted to file a reply to the 
Counterclaim at trial (T. 88-89) and did file a reply the day 
after the trial (R. 49-50) . Plaintiff filed a Motion to Set 
Aside the Judgment on the Counterclaim based on Rules 55(c) and 
60(b) of the Utah Rules of Civil Procedure (R. 57-58). The 
record clearly shows that the issue of whether the counterclaim was 
filed properly under Rule 13 of the Utah Rules of Civil Procedure 
was never raised at any time during any of the proceedings in the 
lower Court. Thus, the matter should not be considered on this 
appeal. 
-7-
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POINT III 
THE GRANTING OF PLAINTIFF'S MOTION FOR SUMMARY 
JUDGMENT COHSTITUTED REVERSABLE ERROR. 
The same principles involved in the granting of a judgmm 
against appellant on defendant's Counterclaim were involved in 
granting of appellant's Motion for Summary Judgment against thf 
defendant for failure of defendant to respond to Request for 
Admissions timely, as required by the provisions of Rule 36 of 
the Utah Rules of Civil Procedure. In the interest of justice 
equity, should this court grant the relief prayed for by plaint 
and reverse the lower court on granting judgment on defendant'! 
Counterclaim, this Court should likewise reverse the lower cou: 
granting of appellant's Motion for such Summary Judgment again! 
defendant where under the facts and circumstances, the Request 
for Admissions had been answered by defendant nine months priOI 
the filing of the Motion for Summary Judgment by appellant. 
The most recent case decided by this Court on the issue 
of answering requests for admissions timely, is the case of 
W. W. and W. B. Gardner vs. Park West Village, Inc., ____ P.2c 
________ , (August B, 1977). The facts and circumstances which 
were present in the Gardner case are not present in the instarn 
case and are clearly distinguishable. In the Gardner case, t~ 
Court said: 
The extreme sanction of default or dismissal 
must be_tempered by the careful exercise of judicial 
dlscretlon to assure that its imposition is merited. 
-8-
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Under Rule 37(d), sanctions are justified without 
reference to whether the unexcused failure to make 
discovery loJas willful. The sanction of default judgment 
is justified where there has been a frustration of the 
judicial process, viz., where the failure to respond to 
discovery impedes trial on the merits and makes 1t 
impossible to ascertain whether the allegations of the 
answer have any factual merit. 
A defendant may not ignore with impunity, the 
requirements of Rules 33 and 34, and the necessity 
to respond within thirty days, or to request additional 
time or to seek a protective order under Rule 26(c). 
A party to an action has a right to have the benefits of 
discovery procedure promptly, not only in order that he 
may have ample time to prepare his case, but also in 
order to bring to light facts which may entitle him to 
summary judgment or l:~dnsce settlement prior to trial. 
The rules were designed to 'secure the just, speedy 
and inexpensive determinatlon of every action . 
In the instant case, the filing of the answers to the Request 
for Admissions did not in any manner impede ~he trial of the 
case. Nor did defendant in any wanner attempt to frustrate 
the Judicial process in the manner discussed by this honorable 
court. 
Should this Court determine that the trial court did not 
abuse its discretion in granting plaintiff's Motion for Summary 
Judgment, and was justified in doing so, due to the fact that 
defendant was dilatory in answering the Request for Admissions, 
then such rationale should apply equally to the trial court's 
decision to grant to the defendant a judgment on his Counterclaim 
by reason of plaintiff's failure to reply to the Counterclaim 
timely. However, should the court find that the lower court 
abused its discretion in granting the summary judgment motion 
-9-
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in that defendant did not employ dilatory tactics as was 
done in the Gardner case, then this Court should reverse the 
judgment of the lower court in granting plaintiff's Motion 
for Summary Judgment. 
CONCLUSION 
The lower court applied the same rationale equally to 
plaintiff and defendant in granting plaintiff's Motion for 
Summary Judgment against defendant for failure of defendant to 
timely answer Request for Admissions, and in granting defendan· 
request for judgment on his Counterclaim against appellant for 
failure of appellant to timely reply to the Counterclaim of 
defendar.t. Thus, the trial court may not be deemed to have 
2:~.L1.sc~ J_ ts discretion and the judgments of the lower court 
sno~la be affirmed. In the alternative, should this Court fin 
the lower court abused its discretion in granting defendant's 
request for judgment on his counterclaim where the averments o: 
the Counterclaim were admitted pursuant to the provisions of 
Rule B(c) of the Utah Rules of Civil Procedure, then, in that 
circumstance, the Court should also find that the granting of 
the appellant's Motion for Summary Judgment against defendant 
for failure to timely respond to Request for Admissions, const 
tuted an abuse of the trial court's discretion and should be 
reversed and the matter should be allowed to go to trial on 
its merits as to all claims of both parties. 
-10-
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RESPECTFULLY SUBMITTED, 
~~ 
, ttorn:;:or;;:spon::Hro~ E . F au er 
Appellant 
CERTIFICATE OF MAILING 
I hereby certify that I mailed two copies of the foregoing 
Brief of Resondent to Richard G. MacDougall and J. Franklin Allred, 
at 321 South Sixth East, Salt Lake City, Utah 84102, postage 
prepaid, this ____ ~_;(_~~ __ day of November, 1978. 
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